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From: Chris Horner

To: EOIA H EPA

Subject: Request under the Freedom of Information Act: Certain EPA videocon recordings/transcripts
Date: 08/19/2013 11:25 AM

Attachments: Screen_shot_2013-08-12_at_4.09.38_PM.png

Screen_shot 2013-08-12 at 4.56.12 PM.png
Screen_shot 2013-08-12_at 4.03.59_PM.pna
Screen_shot 2013-08-12 at 6.45.02 _PM.png
ATI ELC EPA Videocon FOIA 11.pdf

To EPA's FOIA Office,

Please see the attached seeking video and/or audio recordings and/or transcripts of certain identified
videocons referenced in the attached screen shots.

If you have any questions, please do not hesitate to contact me.

Best,

Chris Horner

202.262.4458

*kkkkkkkk

The information contained in this message may be privileged. This transmission is therefore intended
by the sender to be confidential and intended only for the proper recipient. If you are not the intended
recipient distribution of this message is prohibited.
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From: Robin Kime/DC/AUSEPAIUS

o Aloxandor CiilaroDCIUSEPAUS@EPA, Losey SchasfIDCUSEPAUS@EPA, Aox
BaroDCIUSEPAUSGEPA, Sharon Koy DCUSEPAUSBEPA, Past
BaseraDCUSEPAUSGEPA

ce Michsel GoalDCUSEPAUS@ERA

Date: V252012 1108 AM

Subjet: Fur Inviation: Opion Selecion: O and Natural Gas NSPS and NESHAP wit the Admiistrater

(P51 1000 AN EST i Buet Hoom

—— Forwardod by Robin KimeDGIUSEPAIUS on 012512012 11:06 A -

Invitation: Option Selection: Oil and Natural Gas NSPS and NESHAP
‘with the Administrator

‘Wed 0210112012 10:00 Al - 10:45

a

Atonsance s optonalfo Robin Kimo

Crair schoduling

Sent®y  Ryan RobisonDC/USEPAIUS

Locston:  Bullet Room

Scheduling has v you t a mosting. You have not yet responded

A Armondarig REUSEPAIUS@EPA, Bob PoriasopelDCIUSEPAUSGEPA, Bob
‘SussmanDCIUSEPAUS@EPA, yritia Gies-AAIDGIUSEPAUSGEPA, Dams
NeLaanR 10USEPAUSGEPA, Don Zinge7DCIUSEPAUSGEPA Gina
NCGarinyDCIUSEPASGEPA, James GosonDCUSEPAUS@EPA, Janst
NCaboDCIUSEPAUSEEPA, arod SlumenfoldRIUSEPAUS@EP, Joseoh

Roguirs ‘GofimaniDCIUSEPAUSGEP#, Judih ExcR2IUSEPAUSGEPA Lisa
‘GarcaDCIUSEPAUS@EPA, Lo SchmiduDCIUSEPAUSGEPA, Michas!
‘GoODCIUSEPAUSEEPA, Paul Arastas DCUSEPAUS@EPA, Por
TirgosIRTPIUSEPAUSGEPA, Ron SiakWDCIUSEPAUS@EPA, Scot
FulonDCIUSEPAUS@EPA, Sniwn GaninRIUSEPAUSEEPA, Sovo
PagelRTRIUSEPAIUS@EPA, Susan HodmanRSUSEPAUS@EPA, USGEPA

Abigal GaudarldRSIUSEPAIUSGEPA, Amy Branang/OCIUSEPAUS G
WestonbergerRIOUSEPAUSGEPA. Borrie WeinbachR2USEPAUSGEPA. Brice
MooraRTPIUSEPAUSGEPA, Cart DatyREUSEPAUSQEPA, Caro
VenoyDCIUSEPASGEPA. Cindy HUanOCIUSEPAUSGEPA, David
ComwRTPIUSEPAUSGEPA, Debble JoudsVRAUSEPAUSGEPA, Darise
AndorsonDCIUSEPAIJSGEPA, onal Maddox/DC/USEPAUSGEPA, Do
RIGGCI/DCIUSEPAUS@EPA, Elloan Doamer/REUSEPAUS@EPA, Elzabeth
KoptsDC/USEPAUS@EPA, Ellott Zonich/DCIUSEPAUSGEPA, Felcia
WilamsRS/USEPAUSGEPA. Gorard Kraus/DCIUSEPAUS@EPA, Janet
Moans-ThomasDCIUSEPAUS@EPA, Janice Donlon R USEPAUSGEPA, Joyce
RuryanRUSEPAUS@EPA. Laurie Corte/REUSEPAUS@EPA. Losioy
SchasDCUSEPAVSGEPA, Linda ChappeDCIUSEPAUSGEPA. Linda

Optona: HumanDCIUSEPAUS@EPA. Maria Halave DCIUSEPAUSGEPA. Morie
RonganeRSIUSEPASGEPA. Mariyn KurayDCUSEPAUSGEPA. arta
FuocoRSUSEPAUSGEPA. Maryanne RUZRAUSEPAUS@EPA, Mathow

1R 10USEPAUS@EPA, Nancy Beck R2/USEPAUSGEFA, Notasha
‘Greaves/RIOUSEPAUS@EPA, Halhan GentryDCUSEPAUSGEPA. Neoe
‘OWensIDCIUSEPAUSGEPA, Oiga MlsonstR2USEPAUS@EPA, Paica
Embrey DC/USEPASGEPA, Patick FolyDC/USEPAUSGEPA P
WonhioriVRSUSEPAUSGEPA, Richard Abores DC/USEPAUSGEPA. Rob
LawtenceRGUSEPANSGEPA, Rober FegleyDCUSEPAUSGEPA, Robin
KImeDC/USEPAUS@EPA. Sarah Dunham/DCIUSEPAUS@EPA. Sorya.
MooreRBUSEPAUSGEPA, Stan Durkse/DC/USEPAUSGEPA Ter
PorlrfeldDCIUSEPAUS@EPA. Tom Eagles/DCIUSEPAUSGEPA, Wanda.
FarraOC/USEPAUS@EPA, Wilam NekersonDC/USEPAUSGEPA

Description

This meeting will require both video and
teleconference:

Conference Number:866

Conference Code:

Staff should reach out to James Gibson o coordinate video conference. The Scheduling Offce.

s NOT responsible for any technical problems o issues.
gibson james @epa.gov - 202-564-7837

Thank you,
Robison

Ryan
Deputy Director of Scheduling
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o ‘Carios ATIGDCIUSEPAIUS@EPA, Don Zinger/DOIUSEPAIUSGEPA, Joan
WalkerRTPIUSEPAUS@EPA, Josepn-) Doughory DCIUSEPAUSEPA, Mary
HenignDCIUSEPAUS@EPA, Crystal EdwardsDCUSEPAUS@EPA, Poter
‘SOURRTPUSEPAUS@EPA, Mara Sandors RTPIUSEPAUSGEPA, A
FUsHDCIUSEPAUS@EPA, Cindy Huang DCIUSEPAIUSGEPA,Kiston
KingDC/USEPAUS@EPA, Gregory GreenRTPIUSEPALS@EPA. Lala
AsionRTPIUSEPAUS@EPA, Emiy Alinson DCUSEPAUS@EPA, ke
KoorberRTP/USEPAIUS@EPA, Ami S+vasiavalDCIUSEPAUS@EPA

e Siove FUNRTPUSEPAUSGEPA, Frad ThomssonRTPIUSEPAUS@ERA, Tarya
JomnsonRTPIUSEPAUS@EPA, Joamno TammarolRTPIUSEPAUS@EPA, Axgola
HackolRTPIUSEPAIUS@EPA, Kovin CulGanDCUSEPAUS@EPA, anet
ECURTPIUSEPAUS@EPA, Ay VasuRTPUSEPAUSGEPA, Koiti

BameRTPIUSEPAUSGEPA
oate: 1071/207207:31 P
Stbjt: Fur: Wool Fioergass Area Source NESHAP (SAN 5655, Tier2)

Ihave atiached a one-pager in prep for today's meeting with Gina at 3:30. Thanks and feel free o callme
or Steve Fruh with any questions rolating o this informaton.

Pete Soutn
Offics o Al Qualty Planning and Standards/0

Offce of At and Radiation

US. EPA

Phone: 6195415359

Col: 919 5897213

= Forwardod by Peler SouRTPIUSEPAILS on 1011112012 0128 P —

Wool Fiberglass Area Source NESHAP (SAN 5669, Tier 2)

Thu 1071172012 3:30 PM - 400
PM

Chair Gina McCantyIDCIUSEPAS

By Cindy Huang/DCIUSEPAS.

son ARN 5400 wideo  conterence: 555 [

Janat McCaboIDCIUSEPAUSEPA, Kefth BamettRTPIUSEPAUS@EPA, Peter
Required: TeigosRTPIUSEPAUSGEPA, Stove PageRTPIUSEPAUSGEPA, Susan
FaichIGRTPIUSEPAUSGEPA, Wifred Okoy@ DCUSEPAUS@EPA
At SivastavaDCIUSEPAUSGEPA, Ay VasuRTP/USEPAUS@EPA. Cyrivia
BroMnWDCIUSEPASGEPA Don ZingeDCIUSEPASGEPA, Emly
ABinsonDCUSEPAUSGEPA, Efc Giaburg RTPIUSEPANSGEPA, Fred
ThompsonRTP USEPAUSGEPA, Janet EC/RTPIUSEPAUSGEPA. Joamne
Tammaro/RTPIUSEPAUSGEPA, Kely RIMe/RTPIUSEPAISGEPA. Loa
ASlonRTP/USEPAIUS@EPA. Lisa ConnerRTPIUSEPAIUSGEPA. Lyda
WegmanRTPIUSEPAUS@EPA, Marguere MeLambRTP/USEPAUS@EPA, Mary
HonlginDCIUSEPAIUS@EPA Mike KosrbstRTP/USEPAUS@EPA. Pamsia
‘GOMNRTPIUSEPAUS@EPA. Patiis Embrey DCUSEPAUSGEPA, Poter
‘SOUNRTPIUSEPAUS@EPA, Ravl Srhastaa RTPIUSEPAUSGEPA. Sieve
FRUNRTPIUSEPAUS@EPA, Tanya JohnsonRTPIUSEPAUSGEPA. Wendy
Blake DCUSEPAUS@EPA

ptona:

Description

INFORMATIONAL BRIEFING FOR GINA

OAR Meeting Request Form

Requesting Meeting/Conference Call with: Gina McCarthy
Date of this Request: October 9, 2012

Point of Contact (Name/Number): Peter Tsirigotis, (919) 541-5207
Technical Expert: Susan Fairchild, (919) 541-5167

litle of Meeting: Wool
Tier 2)

iberglass Area Source NE

Purpose of Meeting: Status and Path Forward Regarding Wool
Area Sources

Priority Status (check one) — Critical ~ Less Immediate __

Last possible date for meeting: 10/12/2012






Gina McCarthy/DC/USEPA/US To

Sent by: Addie Johnson cc
bee
07/27/2010 05:20 PM . . .
Subject Meeting with NRDC, Earth Justice, ALA
Meeting

Date 07/28/2010
Time 09:15:00 AM to 10:00:00 AM
Chair Gina McCarthy
Invitees
Required Anna Wood; Janet McCabe; JNolen; Lydia Wegman; Rob Brenner; Scott
Mathias; Steve Page
Optional Addie Johnson; Amit Srivastava; Don Zinger; Jean Walker; Lala Alston;
Mary Resendez; Ross Natoli
FYI

Location ARN 5400 (VIDEO) Conference:






Gina McCarthy/DC/USEPA/US To

Sent by: Shela Poke-Williams e

bee

07/17/2009 01:37 PM N
Subject Petition fro Reconsideration of Wisconsin NSR Reform SIP &

Pending Ohio NSR Reform SIP Approval

Meeting
Date 07/24/2009
Time 09:30:00 AM to 10:15:00 AM
Chair Gina McCarthy
Invitees
Required Adam Kushner; Bill Hamett; Carol Kemker; Cheryl Newton; David Painter;
Dick Schutt; Edward Messina; Elliott Zenick; Gregg Worley; Michael Ling;
Pam Mazakas; Pamela Blakley; Raj Rao; Richard Ossias; Scott Jordan;
Scott Mathias; Steve Page
Optional Beth Craig; Don Zinger; Jean Walker; Johnetta Heilig; Kevin McLean; Luddie
Murray; Maria Sanders; Mollie Lemon; Patricia Embrey; Teri Porterfield

FYl
Location 5415 ARN; call in [
(video)
POC Jean Walker
Purpose: decisional need to determine EPA response to Sierra CIub/NRDC petition for reconsideration/review of
Wisconsin's NSR Reform SIP we approved on December 17, 2008. Our approval of Ohio's similarly structured SIP is

pending our decision on the Wisconsin pettion.






;:I:; The Free Market
Environmental Law Clinic

REQUEST UNDER THE FREEDOM OF INFORMATION ACT

August 19, 2013

National Freedom of Information Office
U.S. EPA

FOIA and Privacy Branch

1200 Pennsylvania Avenue, N.W. (2822T)
Washington, DC 20460

RE: FOIA Request — Certain Agency Records (video and/or audio recording and/
or transcripts) regarding July 28, 2010, February 1, 2010, October 11, 2012,
and July 24, 2009 Meetings

BY ELECTRONIC MAIL: hg.foia@epa.gov

National Freedom of Information Officer,

On behalf of the American Tradition Institute (ATI) and the Free Market Environmental Law
Clinic (ELC) as co-requester and ATI counsel, please consider this request pursuant to the
Freedom of Information Act (FOIA), 5 U.S.C. § 552 et seq.! Both entities are non-profit public
policy and/or legal institutes organized under section 501(c)3 of the tax code and with research,

legal, investigative journalism and publication functions, as well as a transparency initiative

seeking public records relating to environmental and energy policy and how policymakers use

' We choose to not file this via FOIAOnline because, as undersigned counsel Horner has noted to
FOIAOnline tech support, our experience is that this system does not function with Safari web
browser or with the recommended web browsers with Mac computers, impeding requester’s
ability to attach additional discussion and limiting discussion of, e.g., fee waiver, to two thousand
characters per field. EPA’s practice, now subject to an Inspector General inquiry, of initially
denying fee waivers for parties or requests it finds inconvenient, which leaves certain parties
forced to fulsomely detail their fee waiver case, make that option less practical for Requesters.
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public resources, all of which include broad dissemination of public information obtained under

open records and freedom of information laws.

Please provide us, within twenty working days,” copies of all records identifying the
following information:

1) Audio and/or video recording, and/or transcript of the proceedings of a July 28, 2010 meeting
(see attachment referencing this meeting, an email dated 07/27/2010 at 5:20 PM from Gina
McCarthy (sent by Addie Johnson), Subject: “Meeting with NRDC, Earth Justice, ALA”);

2) Audio and/or video recording, and/or transcript of the proceedings of a February 1, 2010
meeting (see attachment referencing this meeting, an email dated 01/25/2012 at 11:08 M from
Robin Kime, Subject: “Invitation: Option Selection: Oil and Natural Gas NSPS and NESHAP
with the Administrator (Feb 1 10:00 AM EST in Bullet Room )”);

3) Audio and/or video recording, and/or transcript of the proceedings of an October 11, 2012
meeting (see attachment referencing this meeting, an email dated 10/11/2012 at 1:31 PM from
Peter South, Subject: “Wool Fiberglass Area Source NESHAP (SAN 5669, Tier 2)”); and

4) Audio and/or video recording, and/or transcript of the proceedings of a July 24, 2009 meeting
(see attachment referencing this meeting, an email dated July 17, 2009 at 1:37 PM from Gina
McCarthy (sent by Shela Poke-Williams), Subject: “Petition fro [sic] Reconsideration of

Wisconsin NSR Reform SIP & Pending Ohio NSR Reform SIP Approval”).

2 See Citizens for Responsible Ethics in Washington v. Federal Election Commission, 711 F.3d
180, 186 (D.C. Cir. 2013), and discussion at page 22, infra.







We note that we filed a similar FOIA request on July 10, 2013, to which EPA has failed to
provide the required substantive response.
EPA Owes ATI and ELC a Reasonable Search

FOIA requires an agency to make a reasonable search of records, judged by the specific facts
surrounding each request. See, e.g., Itrurralde v. Comptroller of the Currency, 315 F.3d 311, 315
(D.C. Cir. 2003); Steinberg v. DOJ, 23 F.3d 548, 551 (D.C. Cir. 1994).

It is well-settled that Congress, through FOIA, “sought ‘to open agency action to the light of
public scrutiny.”” DOJ v. Reporters Comm. for Freedom of Press, 498 U.S. 749, 772 (1989)

(quoting Dep 't of Air Force v. Rose, 425 U.S. 353, 372 (1976)). The legislative history is replete

(113 299

with reference to the “‘general philosophy of full agency disclosure’” that animates the statute.
Rose, 425 U.S. at 360 (quoting S.Rep. No. 813, 89t Cong., 2" Sess., 3 (1965)). The act is
designed to “pierce the veil of administrative secrecy and to open agency action to the light of
scrutiny.” Department of the Air Force v. Rose, 425 U.S. 352 (1976). It is a transparency-forcing
law, consistent with “the basic policy that disclosure, not secrecy, is the dominant objective of
the Act.” Id.

A search must be “reasonably calculated to uncover all relevant documents.” See, e.g., Nation

Magazine v. U.S. Customs Serv., 71 F.3d 885, 890 (D.C. Cir. 1995). In determining whether or

not a search is “reasonable,” courts have been mindful of the purpose of FOIA to bring about the

3 This request sought audio and/or video recording, and/or transcript of the proceedings of a
September 5, 2012 meeting (see attachment referencing this meeting, an email dated 08/23/2012
at 10:18 AM from Janet McCabe, sent by Emily Atkinson, Subject: “Las Brisas Energy Center &
Federal GHG Requirements (Sierra Club)”), and of a July 28, 2010 meeting (see attachment
referencing this meeting, an email dated 07/27/2010 at 5:20 PM from Gina McCarthy, sent by
Addie Johnson, Subject: “Meeting with NRDC, Earth Justice, ALA”). EPA has provided that
request the tracking number HQ-2013-008045.







broadest possible disclosure. See Campbell v. DOJ, 164 F.3d 20, 27 (D.C. Cir. 1999)
(“reasonableness” is assessed “consistent with congressional intent tilting the scale in favor of
disclosure™).

The reasonableness of the search activity is determined ad hoc but there are rules, including
that the search must be conducted free from conflict of interest. (In searching for relevant
documents, agencies have a duty “to ensure that abuse and conflicts of interest do not occur.”
Cuban v. S.E.C., 744 F.Supp.2d 60, 72 (D.D.C. 2010). See also Kempker-Cloyd v. Department of
Justice, No. 97-cv-253, 1999 U.S. Dist. LEXIS 4813, at *12, *24 (W.D. Mich. Mar. 12, 1999)
(holding that the purpose of FOIA is defeated if employees can simply assert that records are
personal without agency review; faulting Department of Justice for the fact that it “was aware
that employee had withheld records as ‘personal’ but did not require that ‘he submit those

records for review’ by the Department.)).

Withholding and Redaction
Please identify and inform us of all responsive or potentially responsive records within the
statutorily prescribed time, and the basis of any claimed exemptions or privilege and to which

specific responsive or potentially responsive record(s) such objection applies.

Pursuant to high-profile and repeated promises and instructions from the president and
attorney general (see, infra) we request EPA err on the side of disclosure and not delay
production of this information of great public interest through lengthy review processes to
deliberate withholdings. This is particularly true for any recorded information, to which
recording the parties must have agreed in advance and therefore about which they have no

expectation of privacy.







If EPA claims any records or portions thereof are exempt under one of FOIA’s
discretionary exemptions we request you exercise that discretion and release them consistent
with statements by the President and Attorney General, inter alia, that “The old rules said that
if there was a defensible argument for not disclosing something to the American people,
then it should not be disclosed. That era is now over, starting today” (President Barack
Obama, January 21, 2009), and “Under the Attorney General’s Guidelines, agencies are
encouraged to make discretionary releases. Thus, even if an exemption would apply to a
record, discretionary disclosures are encouraged. Such releases are possible for records
covered by a number of FOIA exemptions, including Exemptions 2, 5, 7, 8, and 9, but they will
be most applicable under Exemption 5.” (Department of Justice, Office of Information Policy,

OIP Guidance, “Creating a ‘New Era of Open Government’”).

Nonetheless, if your office takes the position that any portion of the requested records is
exempt from disclosure, please inform us of the basis of any partial denials or redactions. In the
event that some portions of the requested records are properly exempt from disclosure, please
disclose any reasonably segregable, non-exempt portions of the requested records. See 5 U.S.C.

§552(b).

We remind EPA it cannot withhold entire documents rather than producing their “factual
content” and redacting the confidential advice and opinions. As the D.C. Court of Appeals noted,
the agency must “describe the factual content of the documents and disclose it or provide an
adequate justification for concluding that it is not segregable from the exempt portions of the
documents.” King v. Department of Justice, 830 F.2d 210, at 254 n.28 (D.C. Cir. 1987). As an

example of how entire records should not be withheld when there is reasonably segregable







information, we note that basic identifying information (who, what, when) is not “deliberative”.
As the courts have emphasized, “the deliberative process privilege directly protects advice and
opinions and does not permit the nondisclosure of underlying facts unless they would indirectly
reveal the advice, opinions, and evaluations circulated within the agency as part of its decision-
making process.” See Mead Data Central v. Department of the Air Force, 566 F.2d 242, 254 n.28

(D.C. Cir. 1977) (emphasis added).

For example, EPA must cease its ongoing pattern of over-broad claims of b5 “deliberative
process” exemptions to withhold information which is not in fact truly antecedent to the adoption
of an Agency policy (see Jordan v. Dol, 591 F.2d 753, 774 (D.C. Cir. 1978)), but merely
embarrassing or inconvenient to disclose. If EPA claims b5 for the requested information it is in
effect asserting that these represent ex parte communications; instead, we are sure this public

engagement represents just that and is subject to release in full under FOIA.

If it is your position that a document contains non-exempt segments and that those non-
exempt segments are so dispersed throughout the documents as to make segregation impossible,
please state what portion of the document is non-exempt and how the material is dispersed
through the document. See Mead Data Central v. Department of the Air Force, 455 F.2d at 261.
Further, we request that you provide us with an index of those documents as required under
Vaughn v. Rosen, 484 F.2d 820 (D.C. Cir. 1973), cert. denied, 415 U.S. 977 (1972), with
sufficient specificity “to permit a reasoned judgment as to whether the material is actually
exempt under FOIA” pursuant to Founding Church of Scientology v. Bell, 603 F.2d 945, 959

(D.C. Cir. 1979), and “describ[ing] each document or portion thereof withheld, and for each







withholding it must discuss the consequences of supplying the sought-after information.” King v.

Department of Justice, 830 F.2d at 223-24.

Claims of non-segregability must be made with the same practical detail as required
for claims of exemption in a Vaughn index. If a request is denied in whole, please state

specifically that it is not reasonable to segregate portions of the record for release.

Satisfying this Request contemplates providing copies of documents, in electronic

format if you possess them as such, otherwise photocopies are acceptable.

Please provide responsive documents in complete form, without any deletions or other

edits and with any appendices or attachments as the case may be.

Request for Fee Waiver

This discussion is lengthy solely due to recent EPA actions alluded to in FN 1, supra,
including in our own experience with the Agency improperly using denial of fee waivers to
impose delay and require further expenditure of resources, representing an economic
barrier to access and an improper means of delaying or otherwise denying access to public
records, despite our plainly qualifying for fee waiver. We are not alone in this broader

experience.*

4 See February 21, 2012 letter from public interest or transparency groups to four federal
agencies requesting records regarding a newly developed pattern of fee waiver denials and
imposition of “exorbitant fees” under FOIA as a barrier to access, available at http://
images.politico.com/global/2012/03/acluefffeewvrfoialtr.pdf; see also National Security
Counselors v. CIA (CV: 12-cv-00284(BAH), filed D.D.C Feb. 22, 2012); see also “Groups
Protest CIA’s Covert Attack on Public Access,” OpentheGovernment.org, February 23, 2012,
http://www.openthegovernment.org/node/3372.
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1) Disclosure would substantially contribute to the public at large’s
understanding of governmental operations or activities, on a matter of
demonstrable public interest

The information sought by ATI and ELC in this FOIA request will be used to better the public’s
understanding of meetings that the Agency holds with special interest or pressure groups with
which it has a close working relationship pursuing a shared regulatory agenda, and which it in at
least two relevant cases substantially funds. These two groups are the subject of heightened
public interest for their close relationships with EPA. ALA presents a “prototypical transition...to
an organization actively engaged in lobbying and seeking funding from both government
agencies and private firms in return for promoting their agenda”,’ lobbies and litigates® for

greater authority for EPA, runs billboard campaigns against politicians who challenge EPA,” and

5 Bennett, James T., Pandering for Profit: The Transformation of Health Charities to Lobbyists
(December 14, 2011). GMU Working Paper in Economics No. 11-54. Available at SSRN: http://
ssrn.com/abstract=1972369 or http://dx.doi.org/10.2139/ssrn.1972369, published in the Virginia
Economic Journal, Volume 17, 2012, pp. 33-64. Bennett is a George Mason University “Eminent
Scholar” holding, inter alia, the William P. Snavely Chair of Political Economy and Public
Policy.

6 See, e.g., American Lung Association, “American Lung Association Joins Suit Against EPA
over Pollution Standards”, Press Release, February 14, 2012, http://www.longislandpress.com/

2012/02/14/american-lung-association-joins-suit-against-epa-over-pollution-standards/.

7 See, e.g., Amanda Carey, “American Lung Association plasters Rep. Upton’s district with

provocative ad,” Daily Caller, March 23, 2011, http://dailycaller.com/2011/03/23/american-lung-
association-plasters-rep-uptons-district-with-provocative-ad/.
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has received $20,405,655 from EPA in the last 10 years for its programs.? Sierra Club employs a
similar model and has close working relationships with senior Agency officials.’

Further, as the meetings at issue apparently involve videoconferencing, this will not only
provide a rare glimpse into such meetings, regarding high-profile and in at least one of the two
cases extraordinarily expensive EPA regulatory initiatives, in which meetings the public did not
participate in part because most of those interested in the regulatory process do not possess the
resources of these large pressure groups.

Additionally, these records, if produced, will shed light on the Agency’s compliance with
its obligations to maintain such records of meetings, when they are recorded, as required by
federal record-keeping and disclosure laws. Requesters discovered the existence of these
conferences held in video meeting rooms in Agency email obtained under litigation involving
two previous FOIA requests (attached).!? These video conference capabilities are used for

particular official functions by senior agency employees, and records of these meetings, which if

8 Dennis Ambler, “Samples of US Government Grants to the Global Warming Industry,” Science
and Public Policy Institute, Washington, DC, August 22, 2012 http://scienceandpublicpolicy.org/

images/stories/papers/originals/sample grants.pdf citing to EPA data at http://yosemite.epa.gov/
oarm/igms_egf.nsf/Reports/Non-Profit+Grants?OpenView.

? For example, in 2012 Sierra promptly hired Defendant’s Region 6 Administrator Al Armendariz
expressly to continue his work against a particular domestic industry (coal), after he left EPA
when videotaped acknowledging he informing his EPA staff of his “philosophy of enforcement”,
“It was kind of like how the Romans used to, you know, conquer villages in the Mediterranean.
They'd go in to a little Turkish town somewhere, they’d find the first five guys they saw, and
they'd crucify them. And then, you know, that town was really easy to manage for the next few
years.” See, e.g., Broder, John M., “E.P.A. Official in Texas Quits Over ‘Crucify’ Video”, New
York Times, May 1, 2012, http://www.nytimes.com/2012/05/01/us/politics/epa-official-in-texas-
resigns-over-crucify-comments.html? r=0, which also links to the videotaped remarks, viewed
January 18, 2013.

10HQ-FOI-0152-12 and HQ-FOI-0158-12, filed as American Tradition Institute v. EPA, CV:
13-112 U.S. District Court for the District of Columbia.
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captured must be maintained, will also reveal the extent to which EPA has complied with
disclosure and other obligations.

These records are “agency records” under federal record-keeping and disclosure law,
represent senior Agency officials communicating by an apparently rarely released medium of
agency communication (video-conferencing), with groups with which it has a close working
relationship including publicly financing them, and are of significant public interest for reasons
including that their existence is not widely known, if at all, even among regular requesters of
EPA records. Indeed, to requesters’ knowledge EPA has not produced a video or audio record or
transcript of such a meeting in response either to recent requests under FOIA for “records” or to
a congressional oversight request for “electronic records”.

We emphasize that a requester need not demonstrate that the records would contain
any particular evidence, such as of misconduct. Instead, the question is whether the requested
information is likely to contribute significantly to public understanding of the operations or
activities of the government, period. See Judicial Watch v. Rosotti, 326 F. 3d 1309, 1314 (D.C.
Cir. 2003).

As such and for the following reasons ATI and ELC request waiver or reduction of all
costs pursuant to 5 U.S.C. § 552(a)(4)(A)(ii1) (“Documents shall be furnished without any
charge...if disclosure of the information is in the public interest because it is likely to contribute
significantly to public understanding of the operations or activities of government and is not
primarily in the commercial interest of the requester”); see also 40 C.F.R. §2.107(1), and (c).

The information sought in this request is not sought for a commercial purpose.

Requesters are organized and recognized by the Internal Revenue Service as 501(¢)3 educational
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organizations (not a “Religious...Charitable, Scientific, Literary, Testing for Public Safety, to
Foster National or International Amateur Sports Competition, or Prevention of Cruelty to
Children or Animals Organization[]”). Neither group charges for copies of its reports.
Information provided to ATI and ELC cannot result in any form of commercial gain to ATI or
ELC. With no possible commercial interest in these records, an assessment of that non-existent
interest is not required in any balancing test with the public’s interest.

As non-commercial requesters, ATT and ELC are entitled to liberal construction of the fee
waiver standards. 5 U.S.C.S. § 552(a)(4)(A)(iii), Perkins v. U.S. Department of Veterans Affairs,
754 F. Supp. 2d 1 (D.D.C. Nov. 30, 2010). Specifically, the public interest fee waiver provision
“is to be liberally construed in favor of waivers for noncommercial requesters.” McClellan
Ecological Seepage Situation v. Carlucci, 835 F. 2d 1284, 2184 (9th Cir. 1987).

FOIA is aimed in large part at promoting active oversight roles of watchdog public
advocacy groups. “The legislative history of the fee waiver provision reveals that it was added to
FOIA ‘“in an attempt to prevent government agencies from using high fees to discourage certain
types of requesters, and requests,’ in particular those from journalists, scholars and nonprofit
public interest groups.” Better Government Ass'n v. State, 780 F.2d 86, 88-89 (D.C. Cir. 1986)

(fee waiver intended to benefit public interest watchdogs), citing to Ettlinger v. FBI, 596 F. Supp.

11







867, 872 (D.Mass. 1984); SEN. COMM. ON THE JUDICIARY, AMENDING THE FOIA, S.
REP. NO. 854, 93rd Cong., 2d Sess. 11-12 (1974)).11

Congress enacted FOIA clearly intending that “fees should not be used for the purpose of
discouraging requests for information or as obstacles to disclosure of requested information.”
Ettlinger v. FBI, citing Conf. Comm. Rep., H.R. Rep. No. 1380, 93d Cong., 2d Sess. 8 (1974) at
8. Improper refusal of fees as a means of withholding records from a FOIA requester constitutes
improper withholding. Ettlinger v. FBI.

Given this, “insofar as ...[agency] guidelines and standards in question act to discourage
FOIA requests and to impede access to information for precisely those groups Congress intended
to aid by the fee waiver provision, they inflict a continuing hardship on the non-profit public
interest groups who depend on FOIA to supply their lifeblood -- information.” Better Gov't v.
State (internal citations omitted). The courts therefore will not permit such application of FOIA
requirements that ““chill’ the ability and willingness of their organizations to engage in activity
that is not only voluntary, but that Congress explicitly wished to encourage.” Id. As such, agency
implementing regulations may not facially or in practice interpret FOIA’s fee waiver provision in

a way creating a fee barrier for requester.

1 This was grounded in the recognition that the two plaintiffs in that merged appeal were, like
Requester, public interest non-profits that “rely heavily and frequently on FOIA and its fee
waiver provision to conduct the investigations that are essential to the performance of certain of
their primary institutional activities -- publicizing governmental choices and highlighting
possible abuses that otherwise might go undisputed and thus unchallenged. These investigations
are the necessary prerequisites to the fundamental publicizing and mobilizing functions of these
organizations. Access to information through FOIA is vital to their organizational missions.”
Better Govt v. State. They therefore, like Requester, “routinely make FOIA requests that
potentially would not be made absent a fee waiver provision”, requiring the court to consider
the““Congressional determination that such constraints should not impede the access to
information for appellants such as these.” /d.
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“This is in keeping with the statute’s purpose, which is ‘to remove the roadblocks and
technicalities which have been used by . . . agencies to deny waivers.”” Citizens for
Responsibility & Ethics in Washington v. U.S. Dep t of Educ., 593 F. Supp. 261, 268 (D.D.C.
2009), citing to McClellan Ecological Seepage Situation v. Carlucci, 835 F.2d 1282, 1284 (9th.
Cir. 1987)(quoting 132 Cong. Rec. S16496 (Oct. 15, 1986) (statement of Sen. Leahy).

Requester’s ability to utilize FOIA -- as well as many nonprofit organizations,
educational institutions and news media who will benefit from disclosure -- depends on its ability
to obtain fee waivers. For this reason, “Congress explicitly recognized the importance and the
difficulty of access to governmental documents for such typically under-funded organizations
and individuals when it enacted the ‘public benefit’ test for FOIA fee waivers. This waiver
provision was added to FOIA ‘in an attempt to prevent government agencies from using high
fees to discourage certain types of requesters and requests,’ in a clear reference to requests from
journalists, scholars and, most importantly for our purposes, nonprofit public interest groups.
Congress made clear its intent that fees should not be utilized to discourage requests or to place

(X33

obstacles in the way of such disclosure, forbidding the use of fees as ““toll gates” on the public
access road to information.”” Better Gov't Ass'n v. Department of State.

As the Better Government court also recognized, public interest groups employ FOIA for
activities “essential to the performance of certain of their primary institutional activities --
publicizing governmental choices and highlighting possible abuses that otherwise might go
undisputed and thus unchallenged. These investigations are the necessary prerequisites to the

fundamental publicizing and mobilizing functions of these organizations. Access to information

through FOIA is vital to their organizational missions.” That is true in the instant matter as well.
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Indeed, recent EPA assertions to undersigned in relation to various recent FOIA requests,
both directly and through counsel reflecting its pique over the robustness of said FOIAing efforts
(and subsequent, toned-down restatements of this acknowledgement), prove too much in the
context of EPA now serially denying fee waiver requests from groups deemed as unfriendly,
conservative, libertarian or otherwise not among the roster of those with which EPA is working
closely to craft a shared regulatory agenda,'? given that it reaffirms that the groups undersigned
represents on FOIA matters are precisely the sort of group the courts have identified in
establishing this precedent.

Courts have noted FOIA’s legislative history to find that a fee waiver request is likely to
pass muster “if the information disclosed is new; supports public oversight of agency operations,
including the quality of agency activities and the effects of agency policy or regulations on
public health or safety; or, otherwise confirms or clarifies data on past or present operations of
the government.” McClellan Ecological Seepage Situation v. Carlucci, 835 F.2d at 1284-1286.

This information request meets that description, for reasons both obvious and specified.

The subject matter of the requested records specifically concerns identifiable
operations or activities of the government. The requested records, pertaining to EPA’s
relationship with an influential pressure group -- particularly one whose activism, e.g., purchases
of advertising space on billboard purchases to target political antagonists of the Agency at

opportune times, does coincide with Agency priorities -- would contribute significantly to public

12 See the matters underlying the extant EPA Inspector General Investigation into EPA’s disparate
application of FOIA fee waivers on initial determination. See also, e.g., Geman, Ben, “EPA to
review claims of bias against conservatives amid fight over IRS”, The Hill, May 16, 2013, http://
thehill.com/blogs/e2-wire/e2-wire/300167-epas-internal-watchdog-to-probe-bias-claims-amid-

gop-comparisons-to-tax-scandal; see also http://www.epw.senate.gov/public/index.cfm?
FuseAction=Minority.Blogs&ContentRecord id=c27dt7a8-05¢9-6177-6358-176a2c04e854.

14




http://thehill.com/blogs/e2-wire/e2-wire/300167-epas-internal-watchdog-to-probe-bias-claims-amid-gop-comparisons-to-tax-scandal


http://thehill.com/blogs/e2-wire/e2-wire/300167-epas-internal-watchdog-to-probe-bias-claims-amid-gop-comparisons-to-tax-scandal


http://thehill.com/blogs/e2-wire/e2-wire/300167-epas-internal-watchdog-to-probe-bias-claims-amid-gop-comparisons-to-tax-scandal


http://thehill.com/blogs/e2-wire/e2-wire/300167-epas-internal-watchdog-to-probe-bias-claims-amid-gop-comparisons-to-tax-scandal


http://thehill.com/blogs/e2-wire/e2-wire/300167-epas-internal-watchdog-to-probe-bias-claims-amid-gop-comparisons-to-tax-scandal


http://thehill.com/blogs/e2-wire/e2-wire/300167-epas-internal-watchdog-to-probe-bias-claims-amid-gop-comparisons-to-tax-scandal


http://www.epw.senate.gov/public/index.cfm?FuseAction=Minority.Blogs&ContentRecord_id=c27df7a8-05c9-6f77-6358-176a2c04e854


http://www.epw.senate.gov/public/index.cfm?FuseAction=Minority.Blogs&ContentRecord_id=c27df7a8-05c9-6f77-6358-176a2c04e854


http://www.epw.senate.gov/public/index.cfm?FuseAction=Minority.Blogs&ContentRecord_id=c27df7a8-05c9-6f77-6358-176a2c04e854


http://www.epw.senate.gov/public/index.cfm?FuseAction=Minority.Blogs&ContentRecord_id=c27df7a8-05c9-6f77-6358-176a2c04e854





understanding of the operations or activities of the government about which information there is
little other information in the public domain outside of EPA’s funding record and documents
released to requesters in the above-cited litigation. More specifically, no information exists about

these meetings that were apparently conducted by videoconference.

As such, release of these records also directly relates to high-level promises by the
President of the United States and the Attorney General to be “the most transparent
administration, ever”. This transparency promise, in its serial incarnations, demanded and
spawned widespread media coverage, and then of the reality of the administration’s transparency
efforts, and numerous transparency-oriented groups reporting on this performance, prompting

further media and public interest (see, e.g., an internet search of “study Obama transparency”).

Particularly after requester’s recent discoveries using FOIA, related publicizing of certain
EPA record-management and electronic communication practices and related other efforts to
disseminate the information, the public, media and congressional oversight bodies are very
interested in how widespread are the violations of this pledge of unprecedented transparency and,

particularly, in the issue central to the present request.

This request, when satistied, will further inform this ongoing public discussion.

Further, ATI and ELC have conducted several studies on the operation of government,
government ethics and the degree to which EPA follows its own rules and laws controlling its
administrative activities. In reviewing EPA’s document production under ATT v. EPA,'3 ATI and

ELC are now engaged in an analysis of these relationships and EPA’s transparency when it

13 See FN 10, supra.
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comes to groups with which EPA has demonstrably close relationships pursuing a shared
regulatory agenda. EPA interactions with a pressure group dedicated in large part to influencing
and/or generating support for Agency policy represents governmental operations or activities. On

its face, therefore, information shedding light on this relationship satisfies FOIA’s test.

For the aforementioned reasons, potentially responsive records unquestionably reflect
“identifiable operations or activities of the government” with a connection that is direct and

clear, not remote.

The Department of Justice Freedom of Information Act Guide expressly concedes that

this threshold is easily met. There can be no question that this is such a case.

Disclosure is “likely to contribute” to an understanding of specific government
operations or activities because the releasable material will be meaningfully informative in
relation to the subject matter of the request. The requested records have an informative value
and are “likely to contribute to an understanding of Federal government operations or activities”
just as did various studies of public records reflecting on the administration’s transparency,
returned in the above-cited search “study Obama transparency”, and the public records
themselves that were released to those groups, contributed to public understanding of specific
government operations or activities: this issue is of significant and increasing public interest, in
large part due to the administration’s own promises and continuing claims, and revelations by

outside groups accessing public records.

To deny this and the substantial media and public interest, across the board from Fox

News to PBS and The Atlantic, would be arbitrary and capricious, as would be denial that
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shedding light on this heretofore unexplored aspect of the record-keeping, disclosure and
larger “transparency” controversy would further and significantly inform the public. However,
the Department of Justice’s Freedom of Information Act Guide makes it clear that, in the
DoJ’s view, the “likely to contribute” determination hinges in substantial part on whether
the requested documents provide information that is not already in the public domain.
There is no reasonable claim to deny that, to the extent the requested information is available in
the public domain, this is information held only by EPA. It is therefore clear that the requested
records are “likely to contribute” to an understanding of your agency's decisions because they are

not otherwise accessible other than through a FOIA request.

The disclosure will contribute to the understanding of the public at large, as
opposed to the understanding of the requester or a narrow segment of interested persons.
Precisely as with the records being produced by EPA leading to discovery of apparent
videoconferencing, and therefore presumably video records, and indeed in conjunction with the
efforts to present information for public scrutiny ATI and ELC intend to present these records for
public scrutiny and otherwise to broadly disseminate the information it obtains under this request
by the means described, herein. ATT and ELC counsel have spent a great portion of their
respective energies over the past two years promoting the public interest advocating sensible
policies to protect human health and the environment, including through obtaining information
from EPA, routinely receiving fee waivers under FOIA (until recently, but even then on appeal)

for its ability to disseminate public information.

Further, as demonstrated herein and in the above litany of exemplars of newsworthy

FOIA activity, requester and particularly undersigned counsel have an established practice of

17







utilizing FOIA to educate the public, lawmakers and news media about the government’s
operations and, in particular, have brought to light important information about policies

grounded in energy and environmental policy, like EPA’s.!4

Requesters also intend to disseminate the information gathered by this request via media
appearances (the undersigned counsel Horner appears regularly, to discuss his work, on national
television and national and local radio shows, and weekly on the radio shows “Garrison” on
WIBC Indianapolis and the nationally syndicated “Battle Line with Alan Nathan™).

More importantly, with foundational, institutional interests in and reputations for playing
leading roles in the relevant policy debates and expertise in the subject of transparency, energy-
and environment-related regulatory policies, the undersigned requesters unquestionably have the

“specialized knowledge” and “ability and intention” to disseminate the information requested in

14 In addition to the coverage of ATI’s and undersigned counsel’s recent FOIA suit against EPA
after learning of an order to perform no work on two requests also involving EPA relationships
with key pressure groups, this involves EPA (see, e.g., http://washingtonexaminer.com/epa-
refuses-to-talk-about-think-tank-suit-demanding-docs-on-officials-using-secret-emails/article/
2509608#.UH7MRo050Ha4, referencing revelations in a memo obtained under FOIA; Horner et
al. (CEI) v. EPA (CV-00-535 D.D.C., settled 2004)), see also see also requests by the
undersigned on behalf of a similarly situated party, the Competitive Enterprise Institute (CEI)
requests of the Departments of Treasury (see, e.g., http://www.cbsnews.com/

8301-504383 162-5314040-504383.html, http://www.cbsnews.com/

8301-504383 162-5322108-504383.html) and Energy (see, e.g., http://www.foxnews.com/

scitech/2011/12/16/complicit-in-climategate-doe-under-fire/, http://news.investors.com/ibd-
editorials/031210-527214-the-big-wind-power-cover-up.htm?p=2), NOAA (see, e.g., http://
wattsupwiththat.com/2012/10/04/the-secret-ipcc-stocker-wg1-memo-found/, http://
wattsupwiththat.com/2012/08/2 1/noaa-releases-tranche-of-foia-documents-2-years-later/), and

NASA (see, e.g., http://legaltimes.typepad.com/blt/2010/11/global-warming-foia-suit-against-
nasa-heats-up-again.html, which FOIA request and suit produced thousands of pages of emails

reflecting agency resources used to run a third-party activist website, and revealing its data

management practices; see also http://wattsupwiththat.com/2012/10/04/the-cyber-bonfire-of-
gisss-vanities/), among numerous others discussion of most of which is available online.
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the broad manner, and to do so in a manner that contributes to the understanding of the “public-
at-large.”

The disclosure will contribute “significantly” to public understanding of

government operations or activities. We repeat and incorporate here by reference the

arguments above from the discussion of how disclosure is “likely to contribute” to an

understanding of specific government operations or activities.

As previously explained, the public has no source of information on EPA’s
videoconferences with special interest/pressure groups, including those with which EPA has very
close working relationships and funds. The ATI-ELC study will provide on this unstudied area of
government operations. Because there is no such analysis currently existent, any increase in
public understanding of this issue is a significant contribution to this highly visible and

politically important issue as regards the operation and function of government.

Because ATI and ELC have no commercial interests of any kind, disclosure can only

result in serving the needs of the public interest.

As such, the requesters have stated “with reasonable specificity that its request pertains to
operations of the government,” and “the informative value of a request depends not on there
being certainty of what the documents will reveal, but rather on the requesting party having
explained with reasonable specificity how those documents would increase public knowledge of
the functions of government.” Citizens for Responsibility & Ethics in Washington v. U.S. Dep t of

Health and Human Services, 481 F. Supp. 2d 99, 107-109 (D.D.C. 2006).
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2) Alternately, ATI and ELC qualify as media organizations for purposes of fee waiver

The provisions for determining whether a requesting party is a representative of the news media,
and the “significant public interest” provision, are not mutually exclusive. Again, as ATT and
ELC are non-commercial requesters, and are entitled to liberal construction of the fee waiver

standards. 5 U.S.C.S. § 552(a)(4)(A)(ii1), Perkins v. U.S. Department of Veterans Affairs.

Alternately and only in the event EPA deviates from prior practice on similar requests and

refuses to waive our fees under the “significant public interest” test, which we will then appeal

while requesting EPA proceed with processing on the grounds that we are a media organization,
we request a waiver or limitation of processing fees pursuant to 5 U.S.C. § 552(a)(4)(A)(i1)(“fees
shall be limited to reasonable standard charges for document duplication when records are not
sought for commercial use and the request is made by.... a representative of the news media...”)
and 40 C.F.R. §2.107(d)(1) (“No search or review fees will be charged for requests by
educational institutions...or representatives of the news media.”); see also 2.107(b)(6).

However, we note that as documents are requested and likely are available electronically,
there should be no copying costs.

Requesters repeat by reference the discussion as to their publishing practices, reach and
intentions to broadly disseminate, all in fulfillment of ATI and ELC’s mission, from pages 17-19,
supra.

Government information is of critical importance to the nonprofit policy advocacy groups
engaged on these relevant issues, news media covering the issues, and others concerned with
Agency activities in this controversial area or, as the Supreme Court once noted, what their

government is up to.
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For these reasons, requesters qualify as “representatives of the news media” under the
statutory definition, because it routinely gathers information of interest to the public, uses
editorial skills to turn it into distinct work, and distributes that work to the pubic. See Electronic
Privacy Information Center v. Department of Defense, 241 F. Supp. 2d 5 (D.D.C. 2003)(non-
profit organization that gathered information and published it in newsletters and otherwise for
general distribution qualified as representative of news media for purpose of limiting fees).
Courts have reaftirmed that non-profit requesters who are not traditional news media outlets can
qualify as representatives of the new media for purposes of the FOIA, including after the 2007
amendments to FOIA. See ACLU of Washington v. U.S. Dep t of Justice, No. C09-0642RSL,
2011, 2011 U.S. Dist. LEXIS 26047 at *32 (W.D. Wash. Mar. 10, 2011). See also Serv. Women s
Action Network v. DOD, 2012 U.S. Dist. Lexis 45292 (D. Conn., Mar. 30, 2012).

Accordingly, any fees charged must be limited to duplication costs. The records requested
are available electronically and are requested in electronic format; as such, there are no
duplication costs other than the cost of a compact disc(s).

CONCLUSION
We expect the agency to release within the statutory period of time all segregable portions of
responsive records containing properly exempt information, and to provide information that may
be withheld under FOIA’s discretionary provisions and otherwise proceed with a bias toward
disclosure, consistent with the law’s clear intent, judicial precedent affirming this bias, and
President Obama’s directive to all federal agencies on January 26, 2009. Memo to the Heads of
Exec. Offices and Agencies, Freedom of Information Act, 74 Fed. Reg. 4683 (Jan. 26, 2009)

(“The Freedom of Information Act should be administered with a clear presumption: in the face
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of doubt, openness prevails. The Government should not keep information confidential merely
because public officials might be embarrassed by disclosure, or because of speculative or
abstract fears).

We expect this all aspects of this request be processed free from conflict of interest.

We request the agency provide particularized assurance that it is reviewing some quantity
of records with an eye toward production on some estimated schedule, so as to establish some
reasonable belief that it is processing our request. 5 U.S.C.A. § 552(a)(6)(A)(i). EPA must at
least to inform us of the scope of potentially responsive records, including the scope of the
records it plans to produce and the scope of documents that it plans to withhold under any FOIA
exemptions; FOIA specifically requires EPA to immediately notify ATI and ELC with a
particularized and substantive determination, and of its determination and its reasoning, as well
as ATT and ELC’s right to appeal; further, FOIA's unusual circumstances safety valve to extend
time to make a determination, and its exceptional circumstances safety valve providing
additional time for a diligent agency to complete its review of records, indicate that responsive
documents must be collected, examined, and reviewed in order to constitute a determination. See
CREW v. FEC, 711 F.3d 180, 186 (D.C. Cir. 2013). See also; Muttitt v. U.S. Central Command,
813 F. Supp. 2d 221; 2011 U.S. Dist. LEXIS 110396 at *14 (D.D.C. Sept. 28, 2011)(addressing
“the statutory requirement that [agencies] provide estimated dates of completion™).

We request a rolling production of records, such that the agency furnishes records to my
attention as soon as they are identified, preferably electronically, but as necessary in hard copy to
my attention at the address below. We inform EPA of our intention to protect our appellate rights

on this matter at the earliest date should EPA not comply with FOIA per, e.g., CREW v. FEC.
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https://web2.westlaw.com/find/default.wl?mt=227&db=1000546&docname=5USCAS552&rp=%2ffind%2fdefault.wl&findtype=L&ordoc=2030264414&tc=-1&vr=2.0&fn=_top&sv=Split&tf=-1&referencepositiontype=T&pbc=5556137A&referenceposition=SP%3ba252000001804&rs=WLW13.04





If you have any questions please do not hesitate to contact undersigned counsel.

Respectfully submitted,

g. Lk

Craig E. Richardson

Executive Director, ATI
craig.r(@atinstitute.org

2020 Pennsylvania Ave. NW #186
Washington, DC 20006
703.981.5553

/ .

{_~

/

Christopher C. Horner, Esq.

Director of Litigation

Free Market Environmental Law Clinic
1489 Kinross Lane

Keswick, VA 22947

CHornerLaw(@aol.com
202.262.4458 (M)
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